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Chapter 2

Private Enforcement of EU
Competition Law: Recent
Developments

Wilmer Cutler Pickering Hale and Dorr LLP

1. Introduction

As already outlined in last year’s overview, since the enact-
ment of EU Directive 2014/104 (‘Damages Directive’), private
enforcement of EU competition law in the EU has continued
to develop at an impressive pace. Putting aside the United
Kingdom, which has since left the EU, an eye-catching occur-
rence of this growth is perhaps Germany, where the number of
damages claims doubled every year between 2011-2018."

This development was assisted by various driving forces.
Among other things, these include a claimant-friendly legal
framework that notably includes collective redress and
presumptions against cartelists, pro-claimant rulings by the
European Court of Justice (‘ECJ’ or ‘Court’), new plaintiff-
side firms, and a flourishing third-party funding industry.
Although some of these features are similar to that of the US
model, EU private enforcement, nevertheless, differs in funda-
mental respects. Unlike on the other side of the Atlantic, most
private cases are follow-on cases, by-products of an antitrust
authority’s investigation. And the EU seems willing to avoid
the excesses commonly seen as typical to the US-style model,
such as an extremely costly litigious culture incentivising
funding and quick settlement of potentially frivolous claims.>
By way of example, the Damages Directive’s primary goal is
solely to achieve compensation for victims and treble damages
are prohibited.’ In the same vein, another directive is now
proposed to regulate litigation funding and prevent conflicts
of interest, abusive litigation and disproportionate allocation
of monetary awards to funders.*

Between 2023 and 2024, there were fewer landmark EU
judgments than in the previous year. The years 2023 to 2024
could be described as a consolidation period, with many judg-
mentsyielding expected results. Inthatregard, the ECJ had the
opportunity to further clarify the rules governing time limits
(see 2. below) and the binding effect of non-final Commission
decisions (see 3. below), while putting some limits to forum
shopping by claimants (see 4. below). Meanwhile, some
national courts applying EU law have suggested, perhaps
controversially, new rules on minimum damages to be
awarded to alleged victims (see 5. below).

2. Further Clarifications on Limitation
Periods

In 2020, Heureka, a Czech comparison-shopping services
company, brought an action for damages before the Municipal
Court of Prague in the Czech Republic. Heureka claimed to
have suffered harm because of Google’s alleged anticompeti-
tive behaviour, as found in the Commission’s 2017 decision on
Google Shopping.®
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In its defence, Google contended, among other things, that,
under the four-year limitation rules in the Czech Commercial
Code, which essentially begin to run from knowledge of the
infringement and infringer, Heureka’s claim was partially
time-barred from 2013 to 2016. This led the Czech Court
to request further clarifications from the ECJ regarding the
application of Article 10 of the Damages Directive on limita-
tion periods.

In the meantime, in Volvo, the ECJ had made it plain that
limitation periods must cumulatively fulfil the (i) ‘cessation’,
and (ii) ‘knowledge’ requirements.® More specifically, the
EC]J stated that they cannot begin to run before the infringe-
ment has ceased and the injured party knows, or can reason-
ably be expected to know, the information necessary to bring
an action for damages.”

In Heureka v Google, the ECJ, sitting as a Grand Chamber, did
no more than elaborate on these requirements.® To start with,
the Court recalled that the time limitation rules contained in
the Damages Directive are inherently ‘substantive’ and do not
apply retroactively.” Given that the Czech Republic had only
adopted the Damages Directive after the 2016 transposition
deadline, the ECJ went on to assess whether the Czech time
limit pre-dating the transposition had already elapsed before
that date.”’ In doing so, the ECJ applied the EU principles of
equivalence and effectiveness.

In assessing the compatibility of the Czech pre-transposi-
tion rules with EU law, it first underlined that the right of any
individual to claim compensation for a loss stemming from
abusive conduct ‘strengthens the working of the EU competi-
tion rules and discourages abuses of a dominant position’"! As a
result, under the auspices of the ‘full effectiveness’ of Article 102
TFEU, the Court substantively reiterated the cessation and
knowledge requirements set out in Volvo, which mirror those
contained in Article 10 of the Damages Directive."

As regards the cessation requirement, the Court justified its
pro-plaintiff stance on a number of grounds:

m  bringing a damages action requires a complex factual
and economic analysis;"

B given the information asymmetry, it is difficult for the
injured party to establish the existence and scope of the
infringement, even more so before it comes to an end;™*

m  requiring the injured party to gradually increase the
amount of compensation claimed on the basis of the
additional harm resulting from that infringement would
render the exercise of the right to full compensation
practically impossible or excessively difficult;"

B athree-year limitation period that cannot be suspended
or interrupted during a Commission investigation
might lead to a claim being time-barred well before the
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adoption of a Commission decision finding an infringe-
ment, thereby unduly affecting the injured party’s ability
to bring an action;' and

m  starting thelimitation period when the infringement has
ceased may have a deterrent effect and lead the perpe-
trator to bring the infringement to an end sooner rather
than later.”

In light of this, the ECJ held that the Czech limitation
period could only have started to run after 2017, when the
Commission considered that Google’s alleged abuse of domi-
nance had ended."”

Asregards the knowledge requirement, the Court succinctly
underscored that, for the limitation period to begin to run,
the victim must know enough information to be able to bring
an action for damages.” That includes the existence of an
infringement, the existence of harm, the causal link between
that harm and that infringement, and the identity of the
infringer.*® In principle, according to the Grand Chamber, that
moment coincides with the date of publication of the summary
of the Commission decision in the EU Official Journal.” Itis up
to the alleged infringer, in this case Google, to rebut this judge-
made presumption and prove otherwise.*

This wholesale transposition of criteria developed in regard
to cartels that are, by definition, secret, sits uneasily with
the reality of most abuses of dominance, where the conduct
and the identity of the dominant player are generally well
known to alleged victims. In fact, one could say that the only
significant uncertainty in most abuse contexts (at least in
non-pricing related abuses, where the victims do not require
access to the dominant firm’s cost information) is a legal one,
i.e. whether the known conduct constitutes an abuse prohib-
ited under Article 102 TFEU. However, this type of legal uncer-
tainty is not exceptional and normally not considered when
applying statutes of limitation to potentially tortious conduct.
Particularly in this case, it seems there is an inherent contra-
diction in holding, on the one hand, that the rather general
Article 102 TFEU rules are so clear that they justified billions
of euros in fines for Google without infringing legal certainty,
and, on the other hand, that alleged victims can only ever be
expected to understand that they have been the victims of
an abuse after the Commission’s decision is published. This
therefore feels like yet another example of the ECJ applying a
broad notion of effectiveness even though this undermines the
traditional protections afforded to defendants.

Additionally, the ECJ found that the principle of effec-
tiveness requires the suspension or interruption of limita-
tion periods during the Commission’s investigation, but not
until the moment the Commission’s decision becomes final,
e.g. after final adjudication by the EU Courts.* For the ECJ,
such a suspension or interruption enables the injured party
to assess (i) whether an infringement of competition law has
been committed, (ii) its scope, and (iii) its duration, and to
rely on those findings in a subsequent action for damages.**
In those circumstances, the Court in effect ordered the Czech
Court to disregard its pre-transposition Czech rules, which
did not suspend or interrupt the limitation period during the
Commission’s investigation.

Finally, the EC] added that, strictly speaking, national
courts are not obliged to stay their domestic proceedings until
the Commission’s decision has become final.>®

3. Evidential Weight Conferred to
Non-Final Commission Decisions

Putting aside the question of limitations periods, in Heureka,
the ECJ also held that an injured party could rely on a
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Commission decision that is subject to appeal to substan-
tiate its claims for damages.”® The ECJ reasoned that this is
because, unlike national competition authorities’ decisions,*
Commission decisions enjoy a presumption of validity and
produce legal effects as long as they have not been annulled
or withdrawn.?® Consequently, for as long as such a decision
has not been annulled, it has binding effect, and it is for the
national court to draw the ‘appropriate conclusions from that’ in
the proceedings before it.” Notwithstanding that the Court
does not specify what parts of a decision precisely are deemed
binding, this holding arguably extends to the recitals neces-
sarily underpinning the operative part of the Commission
decision.*

4. Jurisdictional Issues and the Notion of
Undertaking

Since the landmark Skanska and Sumal judgments, the intro-
duction of the notion of undertaking in private enforcement
has inspired some ingenuity from practitioners seeking to rely
upon this concept at the jurisdictional stage.” In 2024, these
attempts failed in two procedural preliminary references: (see
4.1 below) in MOL v Mercedes Benz, the question was whether
the plaintiff parent company could rely on an extensive use of
the concept of undertaking to establish jurisdiction,* and (see
4.2 below) in Volvo v Transsaqui, the question was whether a
plaintiff could use this concept liberally for the purposes of
service of documents.*

4.1 Parent company and jurisdiction: MOL v

Mercedes Benz

Following the Trucks decision, MOL, a Hungarian parent
company with subsidiaries in various Member States, brought
an action for damages before the Budapest High Court against
Mercedes Benz. MOL claimed that it had suffered harm as a
result of the overcharges paid by its subsidiaries during the
cartel period.**

On appeal, the Hungarian Supreme Court referred a
preliminary ruling to the ECJ on whether the concept of the
‘place where the harmful event occurred’ under Article 7(2) of
Regulation 1215/2012 (‘Brussels I bis Regulation’) includes
the place of the parent company’s registered office in circum-
stances where the parent was only claiming damages caused
to its subsidiaries (and not directly to the parent company).

MOL maintained that this was permissible because its
subsidiaries and its parent company were all part of the same
undertaking/economic unit and its registered office was the
centre of the group’s economic and financial interests.* In
other words, MOL argued that since infringement of compe-
tition law triggers joint and several liability of the entire
economic unit, a mirror image (or the reverse) of the same
principle must apply to claimants seeking compensation.

Siding with the defendant, the ECJ, however, rejected MOL’s
expansive interpretation of Article 7(2) of the Brussels I bis
Regulation.’* The EC]J clarified that the notion of economic
unit is not decisive in the context of jurisdiction under Article
7(2) of the Brussels I bis Regulation. Instead, it ruled that the
relevant criterion under this provision is where the direct
damage caused by the anticompetitive acts occurred. In line
with the Tibor-Trans*” and Volvo*® cases, the EC] reiterated that
‘where the market affected by the anticompetitive conduct is in the
Member State on whose territory the alleged damage is purported
to have occurred, that Member State must be regarded as the place
where the damage occurred’’® Therefore, the notion of ‘place
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where the harmful event occurred’ cannot be construed so
extensively as to encompass any place where the adverse
consequences of an event, which has already occurred else-
where, can be felt.** Along the same lines, the ECJ ruled that
damage to an indirect victim, which is merely the indirect
consequence of the harm initially suffered by other persons
at a different place, cannot suffice to establish jurisdiction.*
In this case, since MOL's parent company did not itself acquire
any trucks from Mercedes Benz, the direct damage was exclu-
sively suffered by MOL’s subsidiaries.*

More fundamentally, the ECJ considered that the way in
which MOL wished to use the principle of the economic unit/
undertaking in the context of the rule of jurisdiction laid down
in Article 7(2) of the Brussels I bis Regulation ran counter to
the underlying objectives of proximity and predictability.*’ In
the ECJ’s opinion, the national courts in which the affected
market is located are best placed to assess actions for damages
and the infringer can reasonably expect to be sued in jurisdic-
tions where the market was distorted.** Likewise, it indicated
that the consistency between the forum and the applicable law
as set forth in Article 6(3)(a) of the Rome II Regulation implies
that a claim should be brought on the market affected by the
infringement.*

In light of the foregoing, the Court concluded that the objec-
tives of proximity and predictability of the rules governingjuris-
diction and consistency between the forum and the applicable
law precluded a reverse application of the concept of economic
unit for the determination of the place where the damage
occurred under Article 7(2) of the Brussels I bis Regulation.
An unhindered possibility of claiming damages for the harm
arising from an infringement of competition law affecting a
member of the economic unit was not therefore possible.

4.2 Service of documents on the parent company: AB

Volvo v Transsaqui

In another Trucks case, the EC]J also rejected the application of
the undertaking concept for jurisdictional purposes, but this
time with regard to the service of documents.*

In 2018, Transsaqui brought an action for damages before
the Commercial Court of Valencia against the Swedish
company AB Volvo, seeking compensation for the overcharges
it had allegedly suffered. In the writ of summons to AB Volvo,
Transsaquiindicated the address of AB Volvo’s Spanish subsid-
iary, Volvo Group Espaiia, in Madrid, as the address for service.
AB Volvo’s registered office, however, was in Sweden. The
Commercial Court of Valencia allowed the action to proceed,
although AB Volvo did not appear in the proceedings. On
appeal, the Spanish Supreme Court asked the EC] whether
the ‘single economic unit’ concept could justify serving docu-
ments on the parent company at the address where the subsid-
iary is domiciled, so as to reduce the costs of translation and
service of judicial documents.

After recalling its Sumal jurisprudence,”” the ECJ tautologi-
callyrecalled that, as such, an undertaking hasnolegal person-
ality.*® Thus, even if a subsidiary forms a single economic unit
with its parent company, that does not imply that the subsid-
iary has been expressly authorised or designated by the parent
company as a person empowered to receive judicial documents
onits behalf.* Such authority also cannot be presumed, other-
wise there is a risk of prejudicing the parent company’s rights
of defence.*®

The ECJ determined that neither the right to a fair trial
enshrined in Article 47 of the EU Charter nor the effet utile of
Article 101(1) TFEU could justify a different solution.®" On the
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contrary, the right to a fair trial entails that basic procedural
guarantees exist, which require that judicial documents are
actually and effectively served on the intended person.**

In addition, the ECJ considered that the service of docu-
ments must be carried out in accordance with Regulation
1393/2007 on the service in the Member States of judicial
and extrajudicial documents in civil or commercial matters
(‘Service Regulation’).”* It noted that the Service Regulation
only requires minimal translation costs, particularly for
essential documents.** The EC] therefore continued that it
was unnecessary to extend the concept of undertaking to the
service of documents to provide claimants with an effective
remedy. Asnoted by the EC]’s Advocate General, itis not overly
difficult for parties to comply with the Service Regulation, and
Transsaqui had not even attempted to effect such service.*

The Court ultimately emphasised that the victim of an
anticompetitive practice may bring an action for damages
against the parent company to which the Commission deci-
sionis addressed or against its subsidiary, the registered office
of which is situated in the Member State of the court seised,
where both form an economicunit.*® This enables the claimant
to avoid having to bear the costs of translation or service of
judicial documents in another Member State.*’

5. National Judgments on Minimum
Damages

Courts in Spain and Germany have developed new practices
regarding what can be described as a judicially-fashioned
minimum compensation level. In June 2023, in the Dieselgate
case, the German Federal Court of Justice ruled that, pursuant
to the EU principle of effectiveness, a lower limit of 5% of the
purchase price paid should apply to damages.*® Similarly, in
the same month, in the context of a mass litigation arising
from the Trucks case, the Spanish Supreme Court estimated
an overcharge of 5%, as conservative minimum damages.*’
The Dieselgate judgment, while certainly groundbreaking,
deserves less scrutiny, as it does not take place in the context
of competition law and the specific rules on compensation
and judicial estimation contained in Articles 3 and 17 of the
Damages Directive.

Turning back to Spain, in line with Trdficos Manuel Ferrer
already discussed in last year’s chapter, the Supreme Court
justified its ability to estimate the quantification of the harm
suffered, noting that the economic report’s imprecision was
not the claimant’s fault, and there was a ‘practical impossi-
bility of assessing the harm’.®® According to the Spanish court,
this impossibility arose from the geographical scope of the
cartel, which covered the whole of the EU, the duration of the
cartel, and the high complexity of the products concerned,
which made it very difficult to select an appropriate counter-
factual scenario suitable for comparison.® As a result of these
difficulties, the Spanish Supreme Court concluded that the
fact that the claimant relied on an inadequate expert report
for its quantification did not amount to a failure to discharge
the burden of proof and justified the courts’ exercise of their
power to quantify the harm.

The Spanish Supreme Court emphasised the full effective-
ness of competition law, and the usefulness of private enforce-
ment to that end.®® Surprisingly, it referred to a foreign Trucks
damages judgment, the UK Competition Appeal Tribunal’s
Royal Mail case,®® where the English court estimated a 5% over-
charge given the impossibility to quantify the damage accu-
rately on the basis of the economic report. According to the
Supreme Court, this broad brush estimation had occurred
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even when ‘expert reports were produced by prestigious experts,
at enormous financial cost’.** The Court continued that since
the minimum foreseeable damage had been ‘prudently set by
most courts at 5% of the cost of the trucks’,*® it should become the
starting point.®® Trying perhaps to justify this judge-made
minimum overcharge, the Supreme Court added that, in theory,
this ‘does not prevent’ the defendant from proving that the
damage was less than the minimum percentage.®’ But in this
case, the defendant’s expert report was deemed inadequate.

In a subsequent ruling handed down in 2024, after a provin-
cial court had unilaterally estimated the damage at 8%, the
Spanish Supreme Court took issue with this different approach
and imposed its 5% overcharge, ‘unless it is proven that there are
extraordinary circumstances, specific to the case in question’.*® This
time, it noted that this judicial approximation does not require
a detailed analysis of the incidence of each of the parameters.*’
Instead, it merely needs to be reasonable and non-arbitrary.

Given the large number of cases brought before numerous
Spanish courts, the Supreme Court’s position is intended to
ensure a degree of legal consistency. However, this pragma-
tism could lead to judicial arbitrariness with judges and claim-
ants simply relying on the Supreme Court’s 5% figure, regard-
less of the legal and factual arguments. Most importantly,
this may not sit well with either the principle of full compen-
sation or the prohibition of overcompensation under Article
3(3) of the Damages Directive. This is particularly so where
there does not appear to be any clear basis for the 5% number;
the fact that it would be based on similar approximations by
judges in Spain and in other countries just leads to the univer-
salisation of an estimate that the original judge may have
arrived at without much of an evidentiary basis.
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has practised in Brussels since 1996, with a particular focus on technology, media and telecommunications and the digital economy sector.
She has litigated numerous cases before the European Commission, European courts, national competition authorities, Brussels courts and
other national courts.
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Cormac O’Daly is a partner at Wilmer Cutler Pickering Hale and Dorr LLP in London and Brussels. He advises on a wide range of EU and
UK competition law issues. These include merger control, cartels and related litigation (before both EU and UK courts, including in damages
actions), licensing and other vertical and horizontal agreements, other potentially restrictive practices and alleged abuses of market power.
He regularly advises on areas at the convergence of competition and intellectual property laws.
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Edouard Bruc is an associate at Wilmer Cutler Pickering Hale and Dorr LLP in London and Brussels. His practice focuses primarily on
- antitrust and competition law and related regulatory litigation. He is a dual-qualified Solicitor in England and Wales and Paris Bar Avocat
a la Cour. Mr Bruc represents clients in abuse of dominance, cartel proceedings and damages actions. He also has significant experience
in State Aid, especially in tax ruling cases. He has a deep interest in unilateral conduct cases, class actions, intellectual property rights and

‘ w. due process issues in antitrust enforcement.
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WilmerHale is a leading, full-service international law firm with 1,000

lawyers located in 13 offices in the United States, Europe and China. Our

lawyers work with a wide range of industries on issues often at the inter-

section of government, technology and business. WilmerHale has one of

the leading antitrust and competition practices in the United States and

Europe, with more than 50 years of experience and more than 60 compe- ®

tition lawyers. We have helped clients avoid fines and prison terms in ix; ILMERHALE N_I
many cartel investigations, and successfully assisted clients in numerous ®
private and government litigation cases. We have secured clearances for

hundreds of mergers and joint ventures, including complex cases involving

remedies in multiple jurisdictions worldwide.

www.wilmerhale.com
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The International Comparative Legal Guides
(ICLG) series brings key cross-border insights to legal

practitioners worldwide, covering 58 practice areas.

Competition Litigation 2025 features two expert
analysis chapters and 18 Q&A jurisdiction
chapters covering key issues, including:
® Interim Remedies

® Final Remedies

® Evidence

Justification / Defences

Timing

Settlement

Costs

Appeal

Leniency

Anticipated Reforms
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